“We would like to know who is ultimately responsible for using a product should someone try to file a claim for injury, misuse, accidents, etc. . . . Even if we have liability insurance, disclaimers on the web site and of course warnings on the product, are we still potentially liable?”  Polish1








Manufacturing products is a high liability area.   For a manufacturer to be liable, the claimant must show a defect in the product and that the defect was present when the item left the manufacturer’s control.  In some of the below areas, the distributors and retailers can also be liable.  Under liability for negligence and strict liability, disclaimers are irrelevant if property or personal injury damage occur.  





Defects





Type of product defects include:





	Manufacturing defects:  if the product is different and more dangerous and than the product made properly.





	Design defects:  if all of a type of product are the same, but have dangerous results as a group, they may have a design defect.





	Inadequate Warnings:  a product can be defective if the warning given by the manufacturer does not highlight any danger not apparent to a user.





Proving a Defect





To prove an above defect, a claimant can show either (a) that the product failed to perform as safely as an ordinary consumer would expect, including anticipated misuse; or (b) that the product could have been made more safely without significant impact on the price or utility.





Despite this general rule, a manufacturer may not be liable for dangers which he could not have foreseen at the time of marketing of the product and may not be liable for inherently dangerous products where the danger is obvious and there is not a safer way to make the product (like a knife).





Areas of Liability





Liability for Intentional Acts





This area of liability requires a defective product and that the manufacture intended or knew of the resulting harm.





Liability for Negligence





A manufacturer could be held negligent in making a product if he failed to make the product using the amount of care or procedures which a reasonable manufacturer of such a product would have used in such circumstances and which lead to the defective product.  





Liability for Implied Legal Warranties





Under the Uniform Commercial Code, adopted in slightly varying forms throughout the states, warranties are implied into sales of goods.  These warranties are, simplified, that the item will function as intended (a toaster will toast), and that if the item is stated to be for a particular purpose by the sales person or the manufacturer, then it will work for that purpose (i.e., these tires work on this model car or this ladder will hold 500 lbs.).





Express Representations





The manufacturer is also liable for any express written statements (and some times oral statements) regarding the product in any literature about the product including advertising, packaging, manuals, etc.  There are two levels of liability here, both for breach of an express warranty and also for misrepresentation or fraud.





Strict Liability





 Under strict liability, the claimant has to show the product was defective (as defined above), unreasonably dangerous and that the defect existed when it left the manufacturer’s control.   








Manufacturing products can be a costly and risky proposition.  It is extremely important and wise for your business to consult with an attorney early to assure labeling and processes which lower your risks to the greatest degree. 











